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b.  Collaborate with the American Bar Association, State Bars, and the Armed 

Services to identify best practices for professional responsibility rules and processes. 

6.3.2 Sustainment and Refresher Training 

The Marine Corps encourages its judge advocates and legal services specialists 

to take advantage of career broadening opportunities both inside and outside of the 

legal field.  Whether these legal professionals are entering new practice areas or 

returning to legal practice, they will require a period of time to hone their proficiency.  

The Marine Corps must provide these practitioners timely and appropriate training to 

ensure they are ready to assume the responsibilities of their new positions. 

The practice of assigning judge advocates and legal services specialists to non-

legal assignments is consistent with the Marine Corps ethos:  every Marine a rifleman.  

Assignment outside of the uniformed legal community gives these Marines a better 

understanding of how the Marine Corps operates.   

However, time outside legal practice is not without cost.  Respondents to the 

internal, external, and General Officer surveys expressed concern that members of the 

uniformed legal community who serve in non-legal assignments lose legal proficiency, 

particularly in military justice practice.395  Others expressed concern that field grade 

officers and staff noncommissioned officers returning to the uniformed legal community 

will be expected to serve as supervisors without having the necessary experiences and 

training to teach and mentor junior legal personnel.396 

The Marine Corps should mitigate some of the loss in proficiency by requiring 

uniformed legal personnel to attend a refresher course prior to or soon after entering a 

new assignment.  This training would be particularly helpful to legal personnel who have 

been assigned to non-legal billets for an extended period of time. 

Recommendations: 

a.  Develop resident or online courses, by billet and grade, to refresh the skills of 

practitioners returning from assignments outside the Marine Corps uniformed legal 

community. 

 
395 Marine Corps Working Group, Internal Survey Results, question #9 (Sept. 2019) (on file). 
396 Id. 
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b.  Leverage modern training techniques to include practical application through 

simulations and exercises for the purpose of developing skills, maintaining proficiency, 

as well as team building for both generalist and litigation personnel. 

6.3.3 Advanced Law Degree (LL.M.) Requirements 

Every year, the Marine Corps convenes school selection boards to screen and 

select approximately 20 Marine judge advocates to obtain advanced law degrees 

(LL.M.)397 from the Army Judge Advocate General’s Legal Center and School 

(TJAGLCS).398  These areas of study include cyber law, international and operational 

law, criminal law, civilian labor law, and procurement law. 

The Marine Corps has a requirement for expertise in national security and 

operational law, intelligence, and cyber law to support its ever present and growing 

international and operational law mission requirements as identified by community 

feedback during the comprehensive review. 399  

In 2019, the Secretary assigned SJA to CMC the added responsibility to provide 

legal advice and training on international and operational law issues of interest to the 

Marine Corps.400  The new requirement significantly expands the SJA to CMC’s 

enumerated statutory and regulatory responsibilities.401  

To effectively meet new operational law requirements, the Marine Corps needs to 

build the capability for cyber law expertise and increase capacity within the international 

and operational law functional area.  The 2014 Quadrennial Defense Review identified a 

need for the DoD to develop cyberspace capabilities to meet emerging mission 

requirements.402  When conducting cyberspace operations, U.S. forces are required to 

 
397 LL.M. (Legum Magister) is a professional advanced law degree. 
398 In past years, the Marine Corps has sent some judge advocates to civilian law schools to obtain 
advanced law degrees.  However, beginning in Fiscal Year 2020, the Marine Corps will only send its 
judge advocates to TJAGLCS. 
399 Marine Corps Working Group, Internal Survey Results, questions 5, 17, 19, 25, 36, 37 (Sept. 2019) (on 
file) (comments associated with the listed questions express a requirement, need, and desire for judge 
advocate expertise in national security and operational law, intelligence, and cyber law in the Marine 
Corps.). 
400 SECNAVINST 5430.27E, supra note 16, encl. 1, at 7. 
401 Compare SECNAVINST 5430.27E, supra note 16 with SECNAVINST 5430.27D. 
402 U.S. DEP’T OF DEF., QUADRENNIAL DEFENSE REVIEW 2014, at x-xi (2014).  “The Department of Defense 
will deter, and when approved by the President and directed by the Secretary of Defense, will disrupt and 
deny adversary cyberspace operations that threaten U.S. interests.”  Id. at 14. 
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“abide by applicable laws, policies, and regulations . . . [and to] operate consistent with 

the policy principles and legal frameworks associated with the law of war.”403  This is an 

area where increased legal expertise is critical, especially at the senior level, to properly 

advise COCOMs of their legal authorities and options in the cyberspace environment. 

In 2017, the SJA to CMC convened an Operational Advisory Group (OAG) as 

part of the Marine Corps Judge Advocate Board (MCJAB) process.404  The OAG 

studied whether the uniformed legal community was positioned to support Marine Corps 

cyber law needs.  After reviewing the OAG’s findings and recommendations, the SJA to 

CMC concluded the uniformed legal community needed to develop judge advocates 

with advanced law degrees in cyber law, stating “Legal advisors to Marine Corps 

operational commands must possess a basic ability to recognize issues that may arise 

from cyber operations.”405  

In his 2019 Planning Guidance, the Commandant identified a need to retain the 

most talented personnel with respect to cyber, artificial intelligence, and data science 

capabilities.406  Accordingly, the Marine Corps uniformed legal community must 

prioritize the types of advanced law degrees its judge advocates obtain to ensure they 

optimally address the uniformed mission sets that best support operational 

commanders. 

In addition to operational and cyber law capabilities, the Marine Corps also has a 

requirement for experienced military justice practitioners with advanced law degrees in 

criminal law.  The rapid pace of change in military justice and the increased complexity 

of court-martial processing requires Marine Corps judge advocates who have advanced 

training and legal education in this area to ensure courts-martial and other legal and 

administrative proceedings are conducted fairly with adequate protections for the due 

 
403 Id. at 15. 
404 The Marine Corps Judge Advocate Board (MCJAB) is the principal process by which the Marine Corps 
legal community conducts assessments and explores initiatives for process-improvements for more 
effective and efficient delivery of legal support within the Marine Corps and the DON.  For a more 
thorough explanation of the MCJAB process, see Section 5.9.3. 
405 Memorandum from Staff Judge Advocate to the Commandant of the Marine Corps to Branch Head, 
Plans and Innovation Branch, Judge Advocate Division, Cyber Law Specialty Tasking Memorandum 
(undated) (on file). 
406 GENERAL DAVID H. BERGER, COMMANDANT’S PLANNING GUIDANCE 13 (2019).  
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process rights of not only those accused of committing crimes, but also the rights of 

crime victims.407   

In today’s resource-constrained environment, every legal billet needs to be 

examined and validated.  Uniformed Marine judge advocates directly support the DON’s 

Office of General Counsel (OGC) mission in the areas of environmental law, civilian 

labor law, and procurement law408 at a rate that exceeds all other Services combined. 

Every year, the Marine Corps sends between three and seven judge advocates 

to obtain advanced law degrees in environmental, civilian labor, and procurement 

law.409  These Marine judge advocates are then assigned to support the DON’s OGC 

through the Office of Counsel for the Commandant (CL).  Legal support provided under 

the auspices of the DON’s OGC are not part of Marine Corps legal support under 

Departmental instruction or Marine Corps Doctrine.410  Therefore, the SJA to CMC has 

no statutory or doctrinal role within the environmental law, civilian labor law, and 

procurement law functional areas.411   

Currently, there are 19 uniformed judge advocates assigned throughout the 

Marine Corps in direct support of CL’s OGC offices.  For comparison, the Army JAG 

Corps provides five, the Air Force JAG Corps six, and the Navy JAG Corps one judge 

advocate to support their respective Offices of General Counsel.412 

Typically, a Marine judge advocate will serve only one three-year assignment 

with OGC before returning to execute and support uniformed legal mission sets within 

the Marine Corps uniformed legal community.  That means Marine judge advocates at 

the O-4 or O-5 level spend four years outside uniformed practice areas and instead 

support OGC mission sets.  With rare exception, a Marine judge advocate never returns 

to support OGC mission sets because repeated assignments to CL have proven to be a 

 
407 The National Defense Authorization Acts for Fiscal Years 2012 to 2016 made hundreds of changes to 
the UCMJ. See National Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114-328, 130 Stat. 
2000 (2016). 
408 SECNAVINST 5430.25F, supra note 336, enclosure 1 at 2. 
409 Email from Plans and Innovation Branch, Judge Advocate Division, Headquarters, Marine Corps, to 
Working Group (Nov. 25, 2019) (on file). 
410 See MCWP 11-10, supra note 319; see also SECNAVINST 5430.27E, supra note 16, enclosure 1 at 
6–10. 
411 See MCWP 11-10, supra note 319; see also SECNAVINST 5430.27E, supra note 16, enclosure 1. 
412 Email from Branch Head, Plans and Innovation Branch, Judge Advocate Division to Working Group, 
Judge Advocates assigned to the Counsel for the Commandant (Oct. 1, 2019) (on file). 
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significant limiting factor for career progression. In 2014, the Commandant directed the 

SJA to CMC to conduct an internal review of the Marine Corps legal community that 

included, among other things, an evaluation of the “civilianization of billets and practice 

areas.”413  In response, the SJA to CMC specifically recommended to civilianize OGC 

practice areas and realign the existing uniformed structure.414  It appears that no 

evaluation or follow-on action occurred. 

In 2015, the next Commandant also identified this area of concern and 

specifically directed DC M&RA to ensure that the SJA to CMC and CL “examine 

personnel requirements across each of their communities” and make recommendations 

as to any changes in structure.”415  Additionally, the Commandant expressed a 

preference that Marine judge advocates be utilized to support uniformed mission sets 

rather than OGC mission sets.416  Other than anecdotal information that a few meetings 

took place, an evaluation never occurred.  In 2018, the former SJA to CMC delivered a 

letter to the Secretary and the Commandant that again recommended examination and 

clarification of the legal responsibilities amongst the SJA to CMC, OGC (CL), and 

JAG.417  The issue remains unresolved. 

Civilian labor law and environmental law issues are complex and complicated 

and often take years to resolve.  Although Marine judge advocates have been 

successful supporting these OGC missions, that does not change the fact that this is an 

inefficient utilization of Marine Corps uniformed assets to support an OGC mission 

rather than having continuity of civilian attorney expertise. 

To require the SJA to CMC to continually build an OGC capability by sending 

uniformed judge advocates to receive advanced law degrees in legal functional areas 

that fall under the cognizance of OGC is an inefficient utilization of uniformed judge 

 
413 Memorandum from Commandant of the Marine Corps to Distribution List, Evaluation of the Marine 
Corps Legal Community (Mar. 5, 2014) (on file). 
414 Memorandum from Staff Judge Advocate to the Commandant of the Marine Corps to Commandant of 
the Marine Corps, Evaluation of the Marine Corps Legal Community 3 (Apr. 15, 2014) (on file). 
415 Email from Commandant of the Marine Corps to Director, Marine Corps Staff, Alignment (Apr. 20, 
2015) (on file). 
416 Id. 
417 Memorandum from Staff Judge Advocate to the Commandant of the Marine Corps to Commandant of 
the Marine Corps, Recommendations for Improvements to the Provision of Legal Support and Advice 
within the Department of the Navy and within the U.S. Marine Corps and U.S. Navy (Sept. 5, 2018) (on 
file). 
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advocates.  For the SJA to CMC, it is also an ineffective utilization of uniformed 

personnel because these Marine judge advocates—currently 19 at the critical mid-level 

leadership grades of Major (O-4) and Lieutenant Colonel (O-5)—serve outside the 

community for four years supporting OGC, instead of leading and supervising judge 

advocates, legal administrative officers, and legal services specialists within the LSSS, 

or providing uniformed legal advice as SJAs to supported commanders—core 

uniformed mission sets. 

Despite the expressed intent of two Commandants in 2014 and 2015 to evaluate 

and validate personnel requirements within CL and SJA to CMC, no requirements-

based validation occurred.  The DON and the Marine Corps would be better served by 

hiring civilian attorneys to meet validated requirements to support the OGC mission 

within the Marine Corps.   

Recommendations: 

a.  Do not assign uniformed judge advocates to Office of General Counsel 

(Counsel for the Commandant (CL)) offices; transition CL billets formerly held by 

uniformed judge advocates to civilian positions. 

b.  Realign judge advocate structure from Office of General Counsel (Counsel for 

the Commandant) to support Marine Corps uniformed legal requirements. 

c.   Shift educational resources for advanced law degrees that currently support 

Office of General Counsel requirements to meet uniformed legal requirements in military 

justice, cyber, and international law. 

6.3.4 Victims’ Legal Counsel Certification Course at Naval Justice School 

The nature of the attorney-client relationship between victims and VLCs is unique 

and complex.  Experience has shown that these billets require specialized training due 

to the nature of the services offered.418  This training is a necessary supplement to the 

initial training received at NJS by all judge advocates.419  In the Marine Corps, a judge 

advocate must be certified by the SJA to CMC as a VLC before providing VLC services 

 
418 See 10 U.S.C. § 1044e(b) et seq. (2018). 
419 Marine Corps Working Group, Internal Survey Results, question 5, comment 313, 369 (Sept. 2019) (on 
file). 
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to a client.420  As a matter of statute and policy, the SJA to CMC will not certify a judge 

advocate as a VLC until that judge advocate has completed a VLC certification course 

in addition to meeting other prerequisites.421 

The Marine Corps relies on the Army and Air Force Service schools for VLC 

certification.  The Army recently reduced its course offering to one course per year, 

resulting in each school offering only one course a year.  The Army Special Victims’ 

Counsel (SVC) course is held in August and the Air Force SVC course is in May.422  

NJS does not offer a course.  The small number of courses limits availability for judge 

advocates to obtain VLC certified training, and limits an LSSS OIC’s ability to assign 

personnel to VLC positions. 

The limited opportunities to train incoming VLCs puts a strain on personnel 

movement within the LSSSs.  This is especially problematic when a VLC has to 

unexpectedly leave the assignment, which has resulted in less than ideal personnel 

assignments.  For example, in the past, LSSS OICs have had to reassign judge 

advocates as VLC when they had only served as trial counsel for six months.  The 

creation of a VLC certification course at NJS would give the Marine Corps additional 

opportunities to train and certify its VLCs, thereby giving LSSS OICs greater flexibility to 

assign the right judge advocate to the right job.  Additionally, designing a VLC 

certification course at NJS would allow instructors to create a curriculum responsive to 

the unique aspects of VLC representation within the Navy and Marine Corps.  

Recommendation: 

a.  Determine the feasibility of developing a victims’ legal counsel certification 

course at Naval Justice School offered at different times than the Army and Air Force 

 
420 10 U.S.C. § 1044e(d)(2) (2018). 
421 Id.; STAFF JUDGE ADVOCATE TO THE COMMANDANT OF THE MARINE CORPS, U.S. MARINE CORPS VICTIMS’ 
LEGAL COUNSEL MANUAL 61 (2018) [hereinafter USMC VLC MANUAL].  To serve as a regional victims’ legal 
counsel, a judge advocate should be serving in or selected to the grade of O-4; have at least two years 
combined experience as a trial counsel, defense counsel, or military judge, and experience in at least one 
contested general court-martial case; and will normally possess an advanced degree in criminal law. 
MCO 5800.16 LSAM, supra note 301, at 7.  To serve as a victims’ legal counsel a judge advocates 
should be serving in or selected to the grade of O-3, have six months or more military justice experience 
with at least one contested case.  Id. volume 4, at 8. 
422 Memorandum from Deputy Office in Charge, Victims’ Legal Counsel Organization to Working Group, 
Victims’ Legal Counsel Organization Narrative for Tactical Team Consideration 9 (Sept. 16, 2019) (on 
file). 
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courses to ensure greater flexibility in victims’ legal counsel certification and 

assignment. 

6.3.5 Enlisted Utilization and Training 

Based on interviews and survey results, there is wide-spread concern regarding 

the quality of training received and the utilization of enlisted personnel within the Marine 

Corps uniformed legal community.  Additionally, the SJA to CMC identified this issue 

and convened an OAG to research and make recommendations regarding education 

and effective utilization of legal services specialist (MOS 4421).423  

Based on Working Group research, there is a significant level of dissatisfaction 

with regard to utilization and education of legal services specialists.424  First, a majority 

of enlisted personnel seek more complex tasks within their MOS, especially as they 

progress through the ranks and billets.  Second, Marine judge advocates want enlisted 

personnel to perform more complex tasks; however, judge advocates are not 

adequately taught the capabilities and tasks enlisted personnel were trained to execute.  

Third, unit-level training is inadequate and inconsistently applied across the community.  

Fourth, there are inconsistent institutional standards for advanced skills training and no 

official endorsement of follow-on education, causing enlisted personnel to receive 

inconsistent training opportunities.  These four factors contribute to the concern that 

enlisted personnel are not reaching their full potential, and that their skills are degrading 

after formal training due to inadequate and inconsistent unit-level and follow-on 

educational sustainment. 

Formal school training for legal service specialists is conducted at NJS.  A cadre 

of Marine enlisted instructors, Corporals (E-4) and above, coordinate and conduct the 

10-week Legal Services Specialist Course.  This 10-week course comprises 

administrative and legal training structured around 7 of the 31 required 4421 tasks from 

 
423 Memorandum from Staff Judge Advocate to the Commandant of the Marine Corps to Operational 
Advisory Group Leader, Appointment to Chair the Operational Advisory Group on Education and 
Utilization of Enlisted Marines ISO the Marine Corps Judge Advocate Board  #1-2019 (June 6, 2019) (on 
file). 
424 According to the internal survey of the Marine Corps uniformed legal community, 39% were either 
“dissatisfied” or “very dissatisfied” with the quantity and quality of available legal training for 4421s.  
Marine Corps Working Group, Internal Survey Results (Sept. 2019) (on file). 
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the Commandant’s Training and Readiness (T&R) Manual, the doctrinal publication for 

legal services training in the Marine Corps.425  

After completion of entry-level training, legal services specialists are required to 

learn the remaining 24 of 31 T&R tasks through on-the-job training or by attending 

follow-on courses at NJS.  The requirement for on-the-job training or additional 

coursework places emphasis and responsibility at the unit level to ensure legal services 

specialists are learning these T&R tasks; however, there is currently no tracking 

resource or commonly used method to capture and account for these additional training 

requirements.  The current lack of accurate tracking of training standards has led to 

gaps in the training and proficiency of legal services specialists across the force. 

Naval Justice School offers follow-on training for legal services specialists that 

expands their knowledge in critical functional areas and fulfills the training requirements 

for certain T&R tasks.  They include the following courses:  Legal Services 

Administrative Board Recorder, Legal Services Military Justice, Legal Services 

Administrative Law, Legal Ethics for Paralegals, Paralegal Research and Writing, and 

Legal Services Court Reporter Course.426   

The Legal Services Administrative Board Recorder course prepares Chief 

Warrant Officers and Staff Sergeants (E-6) and above to serve as recorders during 

enlisted administrative separation boards.  The course covers the procedures for 

administrative separation boards and the skills needed to represent the Government 

during those boards.  The Legal Services Military Justice course provides military justice 

instruction in the following areas:  charging theories and preparing charge sheets, 

drafting convening orders, and providing general litigation support to judge advocates.  

The Legal Services Administrative Law course reviews references that govern 

administrative separations and investigations, and instructs students how to prepare 

and process administrative separation packages and administrative investigations.  The 

Legal Ethics for Paralegals course educates students on PR and the references that 

govern ethical behavior and responsibility.  The Paralegal Research and Writing course 

 
425 U.S. MARINE CORPS, NAVMC 3500.82A, LEGAL SERVICES TRAINING AND READINESS MANUAL (C1, 8 Sept. 
2015). 
426 See Naval Justice School, Annual Course Catalog Fiscal Year 2020 (2019) (on file). 

https://www.hqmc.marines.mil/Portals/135/LSS/NAVMC%203500.82A%20w%20ch1%20Legal%20Services%20T-R%20Manual.pdf?ver=2018-06-28-122428-887
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prepares students to conduct legal research using online databases and law library 

resources as well as draft case briefs and legal memoranda. 

The Marine Corps also utilizes its legal services specialists as court reporters.  

Each LSSS and LSST has an in-house court reporter capability.  The Legal Services 

Court Reporter Course at NJS covers the references and processes or legal 

proceedings and teaches students to use speech recognition technology to capture the 

spoken word in order to transcribe and produce verbatim and summarized records of 

legal proceedings.  Once this training is complete, students obtain a necessary military 

occupational specialty (NMOS) 4422 427 (court reporter) and may be assigned to serve 

as a court reporter with the LSSS.  As a separate MOS, 4422 has its own task list in the 

T&R Manual.  The Legal Services Court Reporter Course is specifically developed to 

meet those T&R requirements. 

Legal Services Specialists rely on the 4421 MOS Roadmap as a means to gauge 

career progression.  The MOS Roadmap is a resource published through the Marine 

Corps Training and Education Command and provides enlisted Marines with a 

projection of recommended professional milestones throughout their career.  Current as 

of 2018, the 4421 MOS Roadmap lists the following courses as recommended 

additional MOS training beginning at the staff noncommissioned officer (SNCO) level:  

Legal Officer Course, Senior Legalman Course, Advanced Law for Paralegals, and the 

Law Office Managers Course.  These courses are not developed for the 4421 MOS, but 

are instead Service equivalent legal courses at various Navy, Army, and Air Force 

installations.  These courses, however, are only recommended for Marines the grades 

of Gunnery Sergeant (E-7) through Master Gunnery Sergeant (E-9).  There are no 

recommended skills training courses listed in the 4421 MOS Roadmap for Marines in 

pay grades of Private (E-1) through Staff Sergeant (E-6).  Additionally, the follow-on 

courses developed from the T&R Manual, and offered at NJS, are not listed in the 4421 

MOS Roadmap. 

 
427 A necessary military occupational specialty (NMOS) is a military occupational specialty (MOS) that 
identifies a particular skill or training that is in addition to a Marine's primary MOS (PMOS) but can only be 
filled by a Marine with a specific PMOS (e.g., the PMOS for NMOS 4422 (court reporter) is 4421 (legal 
services specialist).  NAVMC 1200.1E, supra note 346.  An Additional MOS (AMOS) is any existing MOS 
awarded to a Marine who already holds a PMOS.  Id. at xii. 

https://www.marines.mil/portals/1/Publications/MOS%20Manual%20NAVMC%201200.1E.pdf?ver=2019-04-23-135930-100
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While the MOS Roadmap is available for download on the SJA to CMC secured 

portal, it is not widely circulated among the enlisted uniformed legal community.  This 

leads to inconsistencies in the use of the MOS Roadmap and inefficiencies in the 

management of follow-on training requirements for purposes of career progression.  

The MOS Roadmap also does not mention follow-on courses at NJS, which are the only 

follow-on courses that fulfill certain T&R standards.  The mismatch between T&R 

Manual requirements and lack of MOS Roadmap clarity creates confusion and 

inefficiency.  The 4421 MOS Roadmap should be updated to better align training 

opportunities with MOS requirements outlined in the T&R Manual.  Likewise, once 

updated, the MOS Roadmap should be widely published to legal services specialists 

and their supervisors to increase the consistent application of enlisted training 

throughout the uniformed legal community. 

The SNCO Degree Completion Program (SNCODCP) is an educational initiative 

directed by the Commandant.428  Qualified SNCOs may complete a four-year college 

bachelor’s degree and fill designated billets for certain MOSs. The program is 

predicated on the need for SNCOs with skills in specific educational disciplines greater 

than those associated with normal MOS requirements.  A SNCO with a paralegal 

degree would increase the capability set of the uniformed legal community.  The 

uniformed legal community has eight designated billets for AMOS 8015 (Paralegal) for 

Marine SNCOs who participate in the SNCODCP.  Currently, there are two 8015 billets 

slated to each LSSS, with six of those eight available billets unfilled due to program 

nonparticipation.429 

Initial analysis of the SNCODCP indicates a disinterest to participate in the 

program.  There are no measurable metrics to indicate why participation is low; 

however, certain inferences can be made.  First, the Military Tuition Assistance Program 

covers 100% of college costs to active duty enlisted personnel who pursue off-duty 

education to obtain an associate degree, baccalaureate degree, or master’s degree.  In 

 
428 See U.S. MARINE CORPS, ORDER 1560.21E, STAFF NONCOMMISSIONED OFFICERS DEGREE COMPLETION 
PROGRAM (SNCODCP) (May 13, 2013). 
429 U.S. MARINE CORPS, MARINE ADMIN. MESSAGE 662/18, FISCAL YEAR 2019 STAFF NONCOMMISSIONED 
OFFICER DEGREE COMPLETION PROGRAM (SNCODCP) SELECTION BOARD (Nov. 21, 2018) 

https://www.marines.mil/portals/1/MCO%201560.21E.pdf
https://www.marines.mil/portals/1/MCO%201560.21E.pdf
https://www.marines.mil/portals/1/MCO%201560.21E.pdf
https://www.marines.mil/News/Messages/Messages-Display/Article/1696801/fiscal-year-2019-staff-noncommissioned-officer-degree-completion-program-sncodc/
https://www.marines.mil/News/Messages/Messages-Display/Article/1696801/fiscal-year-2019-staff-noncommissioned-officer-degree-completion-program-sncodc/
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contrast, Marines who participate in the SNCODCP must use their G.I. Bill benefits or 

personal funding sources to cover their tuition and other associated costs.   

Second, along with the financial burden is the two years spent outside of the 

uniformed legal community to pursue one’s degree.  Anecdotal information suggests 

that SNCOs fear this loss of MOS experience will be held against them on promotion 

boards.  This is especially true for Sergeants (E-5) and Staff Sergeants (E-6) who are 

often placed in the promotion zone shortly after two years’ time-in-grade.  Without 

effective incentives to participate in the SNCODCP, Marines who are uninterested will 

seek other means to obtain off-duty education, and a majority of the 8015 paralegal 

billets will remain unfilled.     

Recommendations: 

a.  Develop mechanisms to capture and track legal services specialist proficiency 

at every pay grade that are specifically linked to Training and Readiness Manual 

requirements.  

b.  Reconcile the Legal Services Specialist Roadmap with formal training 

opportunities and Training and Readiness Manual requirements.  

c. Identify root causes for lack of participation in further education, such as the 

Staff Noncommissioned Officer Degree Completion Program, and update the program 

to address those issues. 

6.4 RESOURCING 

6.4.1 Background on Billet Structure  

In the Marine Corps, judge advocate requirements are driven by Marine Corps 

organizational force structure and the requirement to fill a proportionate share of non-

legal assignments (B-Billets).  Total Force Structure Division (TFSD), HQMC, in concert 

with subject-matter experts and functional advocates, determines the Marine Corps 

structure for the force through coordination of multiple processes.430 

The TFSD evaluates each unit’s mission statement and essential tasks and 

determines the right skills by grade and quantity of military personnel needed to 

 
430 MCO 5311.1E, supra note 334. 

https://www.marines.mil/Portals/1/MCO%205311.1E%20z.pdf
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accomplish that particular unit’s mission.  The process results in the creation of tables of 

organization (T/O) that represent the total military personnel required, tabulated by MOS 

and grade for each unit within the Marine Corps.431   

6.4.2 Table of Organization (T/O) Requirement Mismatch 

The Marine Corps must re-evaluate where its judge advocates and legal services 

specialists may be best assigned to support uniformed Marine Corps and DON legal 

mission sets.  The Marine Corps has changing requirements for its uniformed legal 

community that do not match current manpower structure.  For example, the Marine 

Corps has an emerging need for judge advocates to support its cyber law, intelligence 

law, and special operations capabilities, but HQMC has not created the required 

manpower structure.432  The CNA is currently studying what legal support the Marine 

Corps uniformed legal community is expected to provide to the Marine Corps and the 

DON, and whether the Marine Corps uniformed legal community is best positioned to 

meet those requirements.  The CNA is expected to offer detailed analysis and 

recommendations regarding appropriate staffing for the effective delivery of uniformed 

legal support across the force.433   

Since 2012, the Marine Corps has had on average 515 active duty judge 

advocates.434  These officers are usually assigned to Marine Corps units that have an 

identified need for a judge advocate as reflected on that unit’s Table of Organization 

(T/O).435  Commanders who require additional assigned legal personnel must either 

submit a table of organization and equipment change request (TOECR) or an overstaff 

request.436  A TOECR is a request by a unit commander to permanently change the 

unit’s T/O so that it reflects the need for a specific type of officer or enlisted Marine.  

This process is time consuming and challenging because it requires reassigning an 

asset from another unit’s T/O to the requesting unit’s T/O.  In other words, in most 

 
431 506 PANEL REPORT, supra note 11, at vii–viii. 
432 See section 6.3.3 (discussing the need for the Marine Corps to determine which advanced law 
degrees its judge advocates should seek to support the Marine Corps and DON missions).  
433 CENTER FOR NAVAL ANALYSES, OPTIMIZATION OF COMMAND LEGAL ADVICE AND LEGAL SERVICES SUPPORT:  
INTERIM REPORT 1, at 3 (2019).  
434 Working Group brief to Executive Review Panel (Sept. 18, 2019) (on file) (containing data from the 
Marine Officer Inventory Planner (MPP-30)). 
435 See MCO 5311.1E, supra note 334, at 10-1 to -2. 
436 Id. at 9-1. 

https://www.armed-services.senate.gov/imo/media/doc/Independent%20Review%20Panel%2007-20-11.pdf
https://www.marines.mil/Portals/1/MCO%205311.1E%20z.pdf
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cases if a commander wants to add a Marine judge advocate to the T/O, that Marine 

judge advocate billet must be compensated by removing another billet of the same 

grade from within the Marine Corps.  It is extraordinarily difficult to add structure, a 

process commonly referred to as “uncompensated growth.”  Because of the difficulty 

associated with executing a personnel TOECR, commanders submit overstaff requests 

to DC (M&RA) to meet emerging requirements. 

An overstaff request is a temporary solution to add personnel to a unit’s T/O.  A 

commander may favor an overstaff request vice a TOECR because an overstaff request 

is generally answered more quickly and likely more successful.  However, an overstaff 

assignment may not be filled for longer than three years.437   

The Marine Corps currently has 16 Marine judge advocates assigned to units 

through overstaff requests.  These judge advocates are assigned to provide legal 

support to cyber and intelligence activities, special operations units, and military justice 

requirements.438  If the supported commands do not submit a TOECR, the Marine 

Corps will no longer fill these assignments following expiration of the overstaff approval.  

This will leave the unit without the legal support the commander has identified as 

necessary to meet the mission. 

Recommendation: 

a.  Adjust current Marine Corps legal billets to support cyber, intelligence, and 

information operations, per the Commandant’s Planning Guidance.439 

6.4.3 Top Secret/Sensitive Compartmented Information (TS/SCI) Clearances 

The inventory of judge advocates with Top Secret security clearances is 

inadequate to meet growing demands.  In addition, the protracted length of time 

required to adjudicate a Top Secret clearance requires officers to initiate the process 

 
437 Id. at 38. 
438 Marine Corps uniformed legal community has overstaff assignments to support U.S. Cyber Command; 
U.S. Strategic Command; Marine Corps Intelligence Activity; Deputy Commandant for Information; 
Deputy General Counsel (Intelligence), Department of Defense Office of General Counsel; Joint Special 
Operations Command; U.S. Marine Corps Forces, Special Operations Command; Victims’ Legal Counsel 
Organization; and various assignments in support of its military justice function. 
439 See MCO 5311.1E, supra note 334, at 23–24.  The SJA to CMC is the military occupational specialty 
(MOS) sponsor and is responsible for assisting in the development, implementation, and revision of force 
structure initiatives by providing advice, information, proposals, and evaluations for assigned occupational 
fields and MOSs.  Id. at 11-1. 

https://www.marines.mil/Portals/1/MCO%205311.1E%20z.pdf
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many months before having the clearance becomes necessary.  Therefore, waiting to 

initiate the process once a clearance is needed is too late for effective and timely 

delivery of legal support. 

Judge advocates who advise commanders on matters involving national security 

or who prosecute and defend national security cases require appropriate security 

clearances.  As missions and staffing in the cyber and intelligence communities 

continue to grow and develop, so too will disciplinary matters within these communities.  

In addition to the legal advisors in the fields of cyber and intelligence, as a matter of 

readiness, the Marine Corps uniformed legal community must be poised to prosecute 

and defend cases involving classified material and information.  This demand 

necessarily requires adequate clearances for SJAs to review classified materials to 

advise commanders on case disposition, for trial counsel to prosecute associated 

misconduct, and for defense counsel to adequately defend accused Marines.   

Judge Advocate Division has attempted to address this issue.  First, in 

September of 2017, after being informed that some current billet holders did not 

possess the required clearance, the former SJA to CMC encouraged the Marine Corps 

uniformed legal community to be proactive in its pursuit of Top Secret clearances.  In a 

letter to the LSSS OICs, the SJA to CMC listed all 70 Billet Identification Codes (BICs) 

designated for Top Secret and observed that it “is imperative that these billet holders 

immediately contact their local security manager and initiate the security clearance 

request process.”440  A previous SJA to CMC also approved the modification of the 

MOS Manual to state that Marines rate a TS/SCI clearance by virtue of the Master of 

International Law (AMOS 4405) or Master of Cyber, Intelligence, and Information Law 

(AMOS 4417).  Specifically, the FY 20 Manual directs that officers with orders to study 

4405 or 4417 will submit applications for the SCI security clearance eligibility and that 

they “must be submitted prior to attendance of an LL.M. program.”  The MOS Manual 

also directs the officer to maintain TS/SCI eligibility after acquiring the AMOS.  This 

modification allows officers to begin the process for the TS before they get to school 

 
440 Memorandum from Staff Judge Advocate to the Commandant of the Marine Corps to Legal Services 
Support Section Officers in Charge et. al., Judge Advocate Security Clearances (Sept. 14, 2017) (on file). 
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and results in approximately 18 months of lead time before the officers will report to the 

duty station where they will need their LL.M.s and clearances. 

There is a limited number of judge advocates with appropriate clearances to 

support current and emerging legal requirements involving sensitive and classified 

information.  This shortfall is significant among judge advocates with Masters of 

Criminal Law (AMOS 4409) who prosecute and defend cases involving sensitive and 

classified information.  Upon receipt of orders to obtain a 4409 AMOS, judge advocates 

should immediately initiate the security clearance process.  Proactive clearance 

acquisition will ensure a sufficient population of judge advocates ready to provide timely 

legal support. 

Recommendation: 

a.  Review the security clearance requirements for all judge advocate billets, and 

mandate Master of Criminal Law (4409) candidates apply for Sensitive Compartmented 

Information security clearance eligibility prior to attending an advanced law degree 

program, similar to the requirement for Master of International Law (4405) or Master of 

Cyber, Intelligence, and Information Law (4417) candidates. 

6.4.4 Judge Advocate Division Staffing 

The capacity within JAD to effectively execute the SJA to CMC’s dual-role has 

not kept up with the increase in statutory and regulatory responsibilities.  To execute the 

SJA to CMC’s functional supervision, JAD needs to be organizationally optimized 

because its size is based on meeting past requirements, not present ones. 

The JAD serves two functions.  First, JAD assists the SJA to CMC to provide 

independent legal advice, counsel, and guidance to the Commandant, HQMC staff, and 

other Marine Corps personnel on any matter under the SJA to CMC’s cognizance.  

Second, JAD assists the SJA to CMC in the oversight and functional supervision of 

legal support within the Marine Corps, as well as professional responsibility oversight of 

individual Marine judge advocates, legal administrative officers, legal services 

specialists, and all civilian legal support personnel under the SJA to CMC’s cognizance.   

While the ongoing CNA study is analyzing the organization and inventory of 

judge advocate billets across the force, consistent observation from interviews, survey 
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comments, external military law experts, and JAD Branch Head assessment conclude 

that JAD is undermanned, impeding the effective oversight and supervision of the 

provision of legal support across the force. 

On May 13, 2019, the Secretary significantly expanded the role of the SJA to 

CMC with the following duties and responsibilities:   

SJA to CMC supervises and manages legal matters arising in the Marine 

Corps in the areas of: Military Justice; Operational and International Law, 

to include information operations and cyberspace operations; Civil and 

Administrative Law; Intelligence Law and oversight of intelligence related 

activities, Special Access Programs and Sensitive Activities; and Legal 

Assistance.  SJA to CMC formulates, supervises, and inspects the use of 

standard policies and procedures for the delivery of legal services 

throughout the Maine Corps, with the exception of those matters assigned 

to DON General Counsel.  SJA to CMC is also specifically assigned as the 

occupational field sponsor and oversees the professional development, 

training and education of all Marine judge advocates, legal administrative 

officers and enlisted legal services specialists.441 

While the roles and responsibilities of the SJA to CMC have significantly 

increased within the last decade, JAD personnel structure has not kept pace.  The SJA 

to CMC supervises the uniformed legal support functional areas through seven JAD 

Branches, not including the DSO and VLCO, with a structure of 26 officers, 12 enlisted 

Marines and eight civilians (including four civilian attorneys).  Thus, the SJA to CMC 

executes the role as legal advisor to the Commandant and HQMC agency personnel 

and exercises functional supervision over the provision of legal support throughout the 

Marine Corps with a staff of 46.442  The data the Working Group collected through 

 
441 SECNAVINST 5430.27E, supra note 16, enclosure 1 at 6–10. 
442 By general comparison, roughly the same functions are supported by Navy OJAG with 106 uniformed 
judge advocates, three Legalmen, and 144 civilians.  Air Force Judge Advocate HQ and the Air Force 
Legal Operations Agency, performs a similar (if more expansive role), with 454 uniformed judge 
advocates, 218 enlisted paralegals and 216 civilians.  Members of the Executive Panel have commented 
on the efficient and effective delivery of legal services by the Air Force, which is enabled at the top by a 
robust investment of legal personnel at Air Force JAHQ. 

https://www.jag.navy.mil/library/instructions/SECNAVINST_5430.27E.pdf
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surveys and personal interviews suggests that JAD is not optimally structured to fully 

support and execute both roles. 

To support the Commandant and provide functional supervision over the Marine 

Corps uniformed legal community, JAD personnel have implemented and executed 

numerous legal requirements based on current and emerging statutory requirements.  A 

small sample from the last three years include:  Military Justice Act of 2016 

implementation and training for the Marine Corps uniformed legal community and 

commanders, military justice conviction tracking and reporting under the Gun Control 

Act, VLC program implementation and staffing, as well as initiating concurrent 

jurisdiction with civilian authorities to adjudicated juvenile misconduct on military 

installations. 

Consistent with the observations by the Executive Panel, many findings and 

recommendations in this report are linked to training of commanders with the support of 

their SJAs.  JAD will have primary responsibility to implement these recommendations.   

Comments from the internal surveys and assessments from JAD suggests JAD 

personnel are able to support “Current Operations” with regard to functional supervision 

and provision of legal support across the force, but cannot effectively support “Future 

Operations” or “Future Plans.”  The following narrative comments illuminate the 

problem:  “(JAD) can (only) engage 5-meter targets” and fend off “alligators closest to 

the boat.”  Assessments from within JAD Branches consistently suggest that the 

addition of only a few additional personnel would permit improvements in the efficiency 

and effectiveness of legal support throughout the force.  Additionally, required tasks for 

JAD are only expected to increase.  A breakdown of the 2019 Commandant’s Planning 

Guidance includes 43 express or implied tasks with JAD as Office of Primary 

Responsibility or Office of Coordinating Responsibility.443 

The JAD has had some success in overcoming its structural shortfall and 

conducting longer-range planning through the MCJAB process whereby subject matter 

experts and senior judge advocates study issues and provide recommendations to the 

SJA to CMC.  The MCJAB has been generally successful. It has considered 70 

 
443 Implementation Plan for the 38th Commandant’s Planning Guidance & SJA to CMC Task Analysis (on 
file). 
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initiatives on a variety of topics, augmenting the efforts of JAD, but implementing many 

of the approved MCJAB topics requires extensive effort by JAD personnel.444 

Recommendation:   

a.  Subject to Center for Naval Analyses (CNA) refinement, determine the 

appropriate structure for Headquarters, Marine Corps Judge Advocate Division. 

6.4.5 Military Judge Assignments 

Marine judge advocates seeking assignment as military judges apply to an 

annual Judicial Screening Board (JSB), with minimum requirements of four years in an 

active duty criminal or civil litigation position and a leadership tour in criminal or civil 

litigation as prerequisites.445  Successful screening does not automatically result in 

assignment as a military judge, but the JSB selection remains valid for three years 

before an applicant must reapply.  Consistent with normal rotational requirements, a 

judge advocate trained as a military judge may or may not serve as a military judge in 

successive assignments.  Additionally, requirements for judge advocates with significant 

military justice experience may require a military judge to serve as supervisory trial or 

defense counsel, or as VLC.  Working Group interviews of senior judge advocate 

leadership, internal survey results, and opinions from external military law experts, 

caution against real or perceived conflicts-of-interest when a military judge leaves the 

bench to take a military justice litigation billet within the same region. 

As occupational field sponsor, the SJA to CMC has recommended to MMOA that 

military judges be prohibited from executing a Permanent Change of Assignment (PCA) 

into an LSSS litigation billet within the same installation.  This practice does not 

completely alleviate the concern, and judge advocates remain obligated to identify a 

potential conflict-of-interest and recuse themselves as appropriate.  While recusal from 

cases or investigations in which a judge advocate may have had prior knowledge may 

protect the substantive rights of an accused, there remains an appearance problem of a 

former military judge serving in a litigation billet at or near the same installation. 

 
444 See Staff Judge Advocate to the Commandant of the Marine Corps, Report of the SJA to CMC’s 
Judge Advocate Board 2015-2018 (2018) (on file). 
445 The Judicial Screening Board is composed of senior officers in the Navy JAG Corps and senior Marine 
judge advocates.  See JAGINST 5817.1J, supra note 114, at 1–2.  

https://www.jag.navy.mil/library/instructions/JAGINST_5817.IJ.pdf
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Observations from Executive Review Panel members suggest that military 

judges with fewer than three years of experience are, in their opinion, insufficiently 

experienced to address complex litigation at the trial level.  Options discussed include 

assigning military judges for more extended periods of time or even as a permanent 

assignment. 

From a manpower perspective, setting extensive conditions and limitations on 

the assignments and career progression of military judges could discourage Marine 

judge advocates with military justice expertise from applying to be military judges.  

Under current manpower models, Marine judge advocates assigned as military judges 

remain unrestricted line officers and compete with their peers across the force for 

promotion and command selection.  Also, evidence from interviews and internal surveys 

suggests that Marine Corps military judges, like most Marine judge advocates, are 

equally dedicated to the profession of arms as MAGTF officers as they are to the 

profession of law as judge advocates.  Further refinement by CNA or force design 

development through the Commandant’s Planning Guidance may suggest a manpower 

model for Marine Corps military judges that incentivizes extended tours or permanent 

assignment as judges.  For example, Marine judge advocates at the O-6 level with 

significant military justice expertise and experience might serve as military judges at the 

trial or appellate level through a retire-retain selection process.     

As a more immediate measure to address the concern of the appearance of a 

conflict-of-interest for military judges practicing in the same region, JAD should consider 

the impact of an MMOA prohibition on military judges receiving a follow-on assignment 

in a litigation billet within the same region or judicial circuit after leaving the bench. 

While there is no evidence to establish a correlation between cases reversed on 

appeal due to trial court error and judicial inexperience, recognition of the concern that 

military judges with fewer than three years of experience may not be as equipped to 

address complex litigation is prudent. 

Recommendations: 

a.  Develop manpower and assignment policies to reconcile the need for 

experienced military judges with the institutional goal of promoting well-rounded Marine 

Air-Ground Task Force officers. 
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b.  Explore offering Marine Corps Lieutenant Colonels (O-5) and Colonels (O-6) 

the opportunity to serve as military judges under a retire-retain program. 

c.  Continue the current policy of not assigning military judges leaving the 

judiciary to litigation billets in the same geographic location. 

6.4.6 Defense Services Organization Resources 

The Working Group requested input from the Marine Corps Defense Services 

Organization (DSO) for concerns it may have regarding the areas the Secretary 

identified for review.  Additionally, the Working Group leader personally interviewed the 

Chief Defense Counsel (CDC).  The CDC identified the following items: 

¶ Lack of defense investigators 

¶ Lack of personnel with sufficient qualifications  

¶ Lack of sufficient detailing authority 

¶ Lack of its own independent budget  

¶ Lack of membership on the Marine Corps Judge Advocate Board (MCJAB). 

The CDC identified the lack of investigators assigned to her various DSO 

offices.446  Normally, the Marine Corps does not provide permanent investigators to the 

DSO.  However, a defense counsel may ask the commander or the military judge for an 

investigator to be assigned on a case-by-case basis.447  If the defense counsel is able 

to show a need, the commander or military judge may order an investigator be assigned 

to support the defense counsel. 

The CDC requested that one investigator be assigned to each of the DSO’s four 

regional offices to assist its judge advocates in preparing court-martial cases.448  

Neither defense counsel nor the legal services specialists assigned to support the DSO 

receive specialized training in investigative techniques.  The Office of the Regional Trial 

Counsel, responsible for prosecuting cases, have two investigators assigned to each of 

the four RTC offices, for a total of eight investigators.449 
 

446 Memorandum from Chief Defense Counsel of the Marine Corps to Comprehensive Review Board, 
Narrative Concerning Defense Services Organization Requirements and Shortfalls 1 (Sept. 26, 2019) 
[hereinafter CDC memo].   
447 See MCM, supra note 148, R.C.M. 703(d). 
448 CDC Memo, supra note 446, at 1. 
449 MCO 5800.16 LSAM, supra note 301, volume 2, at 7. 

https://www.marines.mil/News/Publications/MCPEL/Electronic-Library-Display/Article/1447370/mco-580016-and-mco-p580016a/
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In April 2019, the DoD indicated it would “direct the Services to develop an 

appropriate defense [services] investigator capability on a trial basis for a three-year 

term.”450  Additionally, there is a provision in the Senate version of the FY 20 NDAA that 

requires the Service Secretaries to establish a three-year pilot program on defense 

investigators in the military justice system.451  The Navy currently employs civilian 

“litigation support specialists” as defense investigators.  For the Navy, the total cost of 

eight litigation support specialists is $1.3M per year, which reflects salary, benefits, 

permanent change of station travel, housing, and cost of living adjustments.452   

Next, the CDC argues for full control over the personnel assignments process to 

include the duration of assigned DSO personnel because she asserts that the DSO 

does not receive judge advocates with the appropriate qualifications to serve as 

supervisory attorneys.453  Under regulation, the regional defense counsel (RDC) is 

supposed to be serving in or selected to the grade of O-5 and will normally possess an 

advanced law degree in criminal law (AMOS 4409).454  A senior defense counsel (SDC) 

is a judge advocate preferably serving in or selected to the grade of O-4, normally with 

AMOS 4409.455  These requirements are similar to the requirements to serve as 

regional trial counsel (RTC) and senior trial counsel (STC).456 

The DSO has four regional offices:  Pacific, West, East, and National Capital 

Region.  Many of the DSO’s supervisory attorneys do not have advanced law degrees 

in criminal law.  One of four RDCs and six of ten SDCs lack advanced degrees in 

criminal law, but that RDC has previously served as a defense counsel.   

There are four Regional Trial Counsel Offices in the same locations as the DSO 

regional offices.  Many of these offices have similar staffing issues in that not all RTCs 

or STCs have advanced degrees in criminal law.  Two of four RTCs and six of eleven 

STCs lack advanced degrees in criminal law.   

 
450 SEXUAL ASSAULT ACCOUNTABILITY AND INVESTIGATION TASK FORCE, REPORT 10 (2019) [hereinafter 
SAAITF REPORT]. 
451 National Defense Authorization Act for Fiscal Year 2020, S.1790, 116th Cong. § 560 (2019). 
452 SAAITF REPORT, supra note 450, at 39. 
453 CDC Memo, supra note 446, at 1–2. 
454 MCO 5800.16 LSAM, supra note 301, volume 3, at 8. 
455 MCO 5800.16 LSAM, supra note 301, volume 3, at 9. 
456 MCO 5800.16A LEGADMINMAN, supra note 301, at 1-11; 1-17 cancelled by MCO 5800.16 LSAM, 
supra note 301. 
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The Marine Corps assignment process for judge advocates is discussed in 

section 6.2.5.  JAD (JPI) personnel coordinate with MMOA to determine what 

assignment to give a judge advocate, e.g., assignment as the RDC at LSSS-West 

located at Marine Corps Base Camp Pendleton.  However, when the judge advocate 

reports for duty, the LSSS OIC may re-assign the judge advocate a different duty 

depending on the OIC’s assessment of where that judge advocate may best help 

accomplish the LSSS mission and what assignments will benefit that judge advocate’s 

career progression.457 

The DSO has input and some control regarding personnel assignments to the 

DSO offices.  The CDC consults with JAD to identify key DSO leadership positions, to 

include the RDCs, DCAP, and the CDC’s eventual successor.458  When the OIC of the 

LSSS or LSST determines who to assign to the DSO, the LSSS OIC is required to 

consult with responsible RDC to set an established tour length for the assigned judge 

advocate or legal services specialists.459  Normally, SDCs, defense counsel, and 

defense enlisted support personnel are assigned for 18 months with the anticipated 

rotation date memorialized in writing.460  Further, if the LSSS OIC decides to rotate 

assigned defense counsel early without the concurrence of the cognizant RDC, then the 

OIC must notify the SJA to CMC, through the CDC, as to why the rotation is 

necessary.461  Ultimately, if the issue is not resolved locally, the SJA to CMC will 

adjudicate a dispute.462 

Next, the CDC states that an independent budget and sufficient personnel to 

manage the budget would allow the DSO to:  1) assign defense counsel to cases as 

necessary without the need to coordinate with convening authorities;463 2) contract for 

expert assistance without the need to justify the expense to the commander who 

 
457 The officer is actually ordered to report for duty to the Commanding General of that unit.  The 
Commanding General has discretion to re-assign that judge advocate to other duties based on that 
general’s needs.  For example, a company grade judge advocate assigned to LSSS-West may be 
reassigned by the Commanding General, Marine Corps Installations-West, to serve as a company 
commander. See Section 6.4.2 Table of Organization (T/O) Mismatch. 
458 MCO 5800.16 LSAM, supra note 301, volume 3, at 11. 
459 Id. 
460 Id.  
461 Id. at 12. 
462 Id. 
463 CDC Memo, supra note 446, at 2. 
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convened the court-martial;464 and, 3) control its own training and travel budget for 

matters not related to courts-martial.465  The first two items will be addressed together 

as they deal with the funding of courts-martial. 

In courts-martial, the government and defense are entitled to an equal 

opportunity to obtain witnesses and evidence.  This principle is codified in Article 46, 

UCMJ and animated in the Rules for Courts-Martial.  For example, Rule for Court-

Martial 703(b) states that each party is entitled to the production of any witness whose 

testimony would be relevant and necessary.466 

The convening authority is responsible for paying all expenses related to the 

court-martial.467  If DSO personnel determine they need to obligate Government funds, 

they submit a request to the convening authority, usually via trial counsel.468 

The RDCs have authority to assign defense counsel to any case within the 

supported region.  Normally, defense counsel are only assigned to cases within the 

LSST to which they are assigned.469  If the RDC determines it is necessary to assign a 

defense counsel to a case that will require that defense counsel to incur travel 

expenses, then the RDC must first obtain approval from the convening authority who 

will pay for the travel expenses.470  If the DSO had its own budget, the CDC and the 

RDC could assign counsel to cases as they deemed appropriate without the need to 

request the responsible commander’s approval. 

 
464 Id. at 3. 
465 Id. at 2. 
466 MCM, supra note 148, R.C.M. 703(b). 
467 JAGMAN, supra note 100, 1-95 to -96.  The military does not have standing courts with their own 
budgets. 
468 Id. at 1-95. 
469 MCO 5800.16 LSAM, supra note 301, volume 3, at 15.  
470 Id.  “Defense counsel are normally only detailed to represent an accused assigned to an organization 
that is supported by that defense counsel’s LSST either as a consequence of geography or through a 
specific request for legal services. However, a defense counsel may be detailed to represent an accused 
assigned to an organization that is not normally supported by the defense counsel’s LSST on a case-by-
case basis.  Factors that may necessitate such a detailing include, but are not limited to, the following: 
unique requirements of the case; supporting units and organizations without defense counsel; conflict-of-
interest cases; gaps in defense counsel coverage; and savings by using a counsel from another location. 
If such detailing decisions will result in non-local travel costs as defined by the Joint Federal Travel 
Regulations beyond those implicit in the request for legal services, then prior to detailing a defense 
counsel to the case, the authorized detailing authority shall get approval from the Convening Authority 
(CA) or his or her SJA for travel costs associated with that detailing decision. If the CA will not agree to 
fund the non-local travel costs associated with the detailing decision the issue will be forwarded to the 
CDC for resolution. If the CDC cannot resolve the funding issue, it will be forwarded to the SJA to CMC 
for final decision.”  Id. 
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Similarly, a defense counsel who requests expert assistance on a case submits a 

request to the convening authority via the trial counsel.471  Defense counsel are 

required to justify requests to the convening authority by explaining why such 

assistance is necessary.472  If the convening authority denies the request, the defense 

counsel may file a motion with the military judge.473  The CDC argues that giving the 

DSO its own budget would allow the CDC to determine which cases require expert 

assistance without the need to justify its request to the convening authority.  

Additionally, such a request would relieve military judges from having to rule on motions 

from defense counsel if a convening authority denies the initial request. 

If defense requests are approved, then the local LSSS or LSST is responsible for 

the administrative steps necessary to pay the expenses as well as coordinating travel 

arrangements for expert assistants and witnesses, to include airfare and lodging. 

The CDC’s final budgetary request argues that the DSO should be able to fund 

its own training opportunities and operational travel.474  Currently, JAD provides funds to 

the Office of the CDC.  JAD receives its funding from HQMC.475  The LSSS provides 

training and operational travel funds to the RDC office for which it is responsible.  Each 

LSSS receives funds from the supported Marine Corps Installation Commander.476  

Additionally, the funds JAD provides to the Office of the CDC may be used to support 

training and operational travel for the RDC offices.477 

The Marine Corps uniformed legal community works to ensure funding is shared 

fairly among its litigation organizations (TSO, DSO, VLCO).  By regulation, the DSO  

receives “equitable distribution, commensurate with mission requirements, between the 

 
471 JAGMAN, supra note 100, at 1-98. 
472 MCM, supra note 148, R.C.M. 703(d)(1). 
473 MCM, supra note 148, R.C.M. 703(d)(2). 
474 “The DSO currently has to request funding from Judge Advocate Division (JAD) in order to fund travel 
for training, RDCs are reliant on the LSSS to fund necessary site and training travel, and the Litigation 
Attorney Advisor (LAA) similarly requires LSSS monies to execute their duties. Our west coast LAA has 
not even traveled annually to Japan; the west coast LSSS has announced that only two RDC trainings will 
be funded this year, and the Pacific region essentially does not execute RDC training because of funding 
shortfalls at the LSSS.”  CDC Memo, supra note 446, at 2. 
475 MCO 5800.16 LSAM, supra note 301, volume 3, at 4; see also id. at 6-7 (The CDC conducts 
inspections and reports back to the Staff Judge Advocate to the Commandant of the Marine Corps the 
availability of funds and resources.  Also, the CDC coordinates with Judge Advocate Division to ensure 
the availability of headquarters level funding for training).  
476 Id. at 8. 
477 Id. at 6. 
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defense function and the prosecution function with respect to the following:  assignment 

of attorneys and enlisted support staff, access to resources, capabilities, and facilities, 

seats at continuing legal education courses, and training funds.”478  In its budget 

submission for FY 20, JAD proposed allocating approximately $410,000 to support 

training for the Office of the CDC and $400,000 to support training for the prosecution 

function within Marine Corps.479 

The CDC recommended that she be assigned as permanent member of the 

Marine Corps Judge Advocate Board (MCJAB) because the CDC’s exclusion provides a 

negative perception to the public and to defense clients.480 

Under the MCJAB Charter, the CDC is not a permanent member of the 

MCJAB.481  Many headquarters-level leaders are not a part of the MCJAB.  Notably, the 

OIC VLCO is not a member and neither are the JAD Branch Heads. 

Although the CDC and the OIC, VLCO are not members of the MCJAB, they are 

not without a means to communicate with the SJA to CMC.  The SJA to CMC is the 

direct supervisor for both the CDC and OIC, VLCO.  Both the CDC and OIC VLCO have 

a duty to report at least annually to the SJA to CMC regarding the provision of legal 

services in their respective practice areas.482 

Recommendations:   

a.  Resource a pilot program for Defense Services Organization investigators. 

b.  Assess the Marine Corps inventory of judge advocates with advanced 

degrees in criminal law (AMOS 4409), subject to validation and refinement by the 

Center for Naval Analyses (CNA) study. 

c.  Continue current processes to resource defense expert assistance in courts-

martial; ensure convening authority training emphasizes the convening authority’s 

 
478 Id.  
479 Judge Advocate Div., FY 20 Budget Submission (2019) (on file).  
480 CDC Memo, supra note 446, at 2. 
481 See Memorandum from Staff Judge Advocate to the Commandant of the Marine Corps to Distribution 
List,  Charter for the Marine Corps Judge Advocate Board and Operational Advisory Groups (Nov. 17, 
2015) (on file). 
482 MCO 5800.16 LSAM, supra note 301, volume 3, at 5–6 (The CDC is to report to SJA to CMC on 
provision of defense services), volume 4, at 6 (The OIC VLCO is to report to SJA to CMC on provision of 
victims’ legal services.). 
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responsibilities to ensure equal access to evidence and witnesses per Article 46, 

Uniform Code of Military Justice. 

d.  Continue the current processes for travel and training funding to the Defense 

Services Organization and its regional defense services offices. 

e.  Add the Chief Defense Counsel to the Marine Corps Judge Advocate Board, 

when appropriate. 

6.4.7 Victims’ Legal Counsel Organization Resources 

The Working Group requested input from the Marine Corps VLCO for concerns it 

may have regarding the areas the Secretary identified for review.  The OIC VLCO 

identified shortfalls in VLCO capability: 

¶ Lack of sufficient VLC capacity at the two installations with the largest military 

justice dockets:  Camp Lejeune and Camp Pendleton 

¶ Lack of civilian paralegal support at Marine Corps Air Station (MCAS) Iwakuni 

¶ Lack of civilian capability at VLCO headquarters 

¶ Lack of VLC capability in anticipation of Congress mandating the Services 

provide VLC services to domestic violence victims. 

The VLCO provides legal advice, legal counseling, and representation to victims 

of sexual assault, domestic violence, and other qualifying offenses,483 while ensuring 

that victims' rights are protected at all stages of the investigation and throughout the 

military justice process.484 

Camp Lejeune is the headquarters for the eastern region of the VLCO.  The 

Regional victims’ legal counsel (RVLC), two VLC, and a civilian paralegal make up the 

Camp Lejeune Office.485  The eastern region also has offices at MCAS Cherry Point 

and Marine Corps Recruit Depot (MCRD) Parris Island, each consisting of one VLC and 

one paralegal.  The Camp Lejeune office is the busiest in the region and the two VLC 

 
483 Qualifying offenses include but are not limited to robbery, assault or cruelty and maltreatment.  USMC 
VLC MANUAL, supra note 421, at 4. 
484 Id. at 3.  See also 10 U.S.C. §§ 1044, 1044e, 1565b (2018) (directing the military services to provide 
legal representation to victims of sexual assault and other offenses). 
485 Memorandum from Deputy Officer in Charge, Victims’ Legal Counsel Organization, to Working Group, 
Victims’ Legal Counsel Organization Narrative for Tactical Team Consideration 4 (Sept. 16, 2019) (on file) 
[hereinafter VLCO DOIC Memo].  
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routinely carry just under 40 cases.486  The proximity of MCAS Cherry Point to Camp 

Lejeune allows the RVLC to assign cases to the MCAS Cherry Point VLC as necessary 

to control the VLC caseload at Camp Lejeune.487 

Camp Pendleton is the headquarters for the western region of the VLCO.  The 

RVLC, one VLC, and a civilian paralegal make up the MCB Camp Pendleton office.488  

There is also an Auxiliary VLC at Camp Pendleton.489  The western region has offices at 

MCAS Miramar, California; Marine Corps Air Ground Combat Center Twentynine 

Palms, California; and MCAS Yuma, Arizona.490 The Camp Pendleton office is the 

busiest, yet has only two counsel including the RVLC.491  Miramar-based VLC are 

therefore often cross-detailed to Camp Pendleton cases.492 

The VLCO has hired a number of civilian paralegals to assist VLC.  They are 

proficient and have acted as the continuity of experience and corporate knowledge for 

the organization.  VLC are able to focus on their clients, research, outreach, training, 

and important advocacy matters because these paralegals are able to manage the day-

to-day administrative burdens of the office.493 

The VLC office at MCAS Iwakuni does not have a civilian paralegal.  The VLC 

office has access to a legal services specialist, but his primary duty is to support the 

local legal assistance office.  A dedicated VLCO civilian paralegal would prevent 

conflicts-of-interest issues from occurring between the legal assistance and VLC offices, 

which are not uncommon given that sexual assault allegations and marital separations 

sometimes occur near one another in time.  The OIC VLCO believes a dedicated civilian 

paralegal would better support the sensitive nature of client intake and improve the 

professional nature of the office.494 

The OIC VLCO identified a need for a civilian Legal Assistance Advisor (LAA) at 

the headquarters-level to assist in addressing issues with DoD and Congress, to assist 

 
486 Id. at 8. 
487 Id. at 4.  
488 Id. at 5. 
489 Id. 
490 Id. 
491 Id. 
492 Id. 
493 Id. at 8-9. 
494 Id. at 9. 
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with appellate issues and litigation, and to ensure continuity and develop an enduring 

expertise.495  A civilian employee would allow for VLCO continuity in the same manner 

as civilian attorneys at JAD’s International and Operational Law Branch (JAO), Legal 

Assistance Branch (JLA), and Civil and Administrative Law Branch (JCA).496  

Additionally, a civilian attorney would also support RVLC and VLC in the field similar to 

how the RTC’s four and the DSO’s two LAAs assist the trial and defense counsel.497  

The VLCO is the only military justice litigation practice area and organization in the 

Marine Corps without this resource.498 

The John S. McCain NDAA for FY 19 required the Secretary of Defense to 

submit a report on the feasibility and advisability of expanding eligibility for the VLC 

Programs to include victims of domestic violence.499  In response, the Marine Corps 

VLCO estimates a need for nine additional VLC to adequately handle the increased 

case load that would be produced if VLC are required to represent domestic violence 

victims.500  The House version of the FY 20 NDAA proposes mandating legal services 

to domestic violence victims who request VLC services in the same way that VLC are 

currently assigned to represent sexual assault victims.501 

Recommendations: 

a.  Further assess the staffing of the Victims’ Legal Counsel Offices at Marine 

Corps Base Camp Lejeune and Marine Corps Base Camp Pendleton. 

b.  Authorize a civilian paralegal at Marine Corps Air Station Iwakuni. 

c.  Hire a civilian litigation attorney advisor at Victims’ Legal Counsel 

Organization headquarters. 

 
495 Id. 
496 Id. 
497 Id. 
498 Id. 
499 John S. McCain National Defense Authorization Act for Fiscal Year 2019, Pub. L. No. 115-232, § 534, 
132 Stat. 1636, 1759 (2018). 
500 VLCO DOIC Memo, supra note 485, at 10. 
501 National Defense Authorization Act for Fiscal Year 2020, H.R. 2500, 116th Cong. § 542 (2019). 
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d.  Determine if additional victims’ legal counsel are required in anticipation of 

Congress mandating the provision of victims’ legal counsel services to domestic 

violence victims. 

6.4.8 Case Management System (CMS) 

In anticipation of the 2010 DoD IG’s findings as to systemic failures in the 

tracking of courts-martial, the SJA to CMC implemented and mandated a single web-

based tracking system for courts-martial.502  CMS was designed and implemented to 

respond to an immediate need for the Marine Corps legal community to have a real-

time, common operating picture of the status of courts-martial within the Marine Corps.  

CMS was designed as a case tracking-system, not as a data management system.  

Favoring the practical and affordable over the exquisite and expensive, CMS was 

fielded in record time and built in-house at a cost of approximately $60,000.  Built to 

address the core problem, CMS was successful in bringing visibility and accountability 

relative to the tracking of courts-martial.  When CMS was implemented in February 

2010, there were 41 courts-martial in the post-trial process that had exceeded the 120-

day time-limit requirement from adjournment to convening authority’s action.503  By June 

2010, there were less than two.504 

Over time, the requirement to add documents and data into CMS degraded its 

capability, utility, and functionality.  Additionally, as currently designed, CMS is 

inadequate to address recent congressional requirements for case processing and data 

management to include the requirement that information be publically accessible. 

Specifically, Congress directed the Secretary of Defense to: 
 
[P]rescribe uniform standards and criteria for conduct of each of the following 
functions at all stages of the military justice system, including pretrial, trial, post-
trial, and appellate processes, using, insofar as practicable, the best practices of 
Federal and State courts: 
(1) Collection and analysis of data concerning substantive offenses and 
procedural matters in a manner that facilitates case management and decision-

 
502 See U.S. MARINE CORPS, MARINE ADMIN. MESSAGE 62/10, IMPLEMENTATION OF CASE MANAGEMENT 
SYSTEM FOR COURTS-MARTIAL (Feb. 1, 2010) (The Case Management System went on-line on December 
23, 2009 and the SJA to CMC directed transition to CMS for all courts-martial by February 17, 2010.). 
503 See United States v. Moreno, 63 M.J. 129, 142 (C.A.A.F 2006). 
504 SAP 2010-15, supra note 314, at 22 n.61. 
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making within the military justice system, and that enhances the quality of 
periodic reviews under section 946 of this title (article 146). 
(2) Case processing and management. 
(3) Timely, efficient, and accurate production and distribution of records of trial 
within the military justice system. 
(4) Facilitation of access to docket information, filings, and records, taking into 
consideration restrictions appropriate to judicial proceedings and military 
records.505 

It is clear, through community perception via internal and external surveys that 

CMS is inadequate to meet the needs of the DON.  The current version of CMS is an 

IBM Lotus Notes, web-based application designed to perform many of the requirements 

in Articles 140a and 146a of the UCMJ; however, the CMS platform is outdated 

compared to current database capabilities.  Additionally, it has lost functionality for long 

periods of time due to system failures, and it lacks the public accessibility required 

under Article 140a, which takes effect in December 2020.   

From a user perspective, CMS does not adequately aid trial services offices in 

the preparation and processing of their cases.  Dates of major milestones, basic case 

information, and basic document uploads can be captured in the system; however, 

detailed case processing information, checklists, access to references, and many other 

features do not exist in CMS.  As a result, trial counsel and legal services specialists 

maintain external files, both electronic and documentary, to assist in the processing of 

their caseloads, which leads to redundancies in records management requirements and 

increases the workload in trial services offices.   

The JAD JPI Branch is working with Navy OJAG’s Technology, Operations & 

Plans Division (Code 67) to develop an integrated Navy-Marine Corps case 

management system as an interim solution to meet the December 2020 data 

requirements outlined in Articles 140a and 146a, UCMJ.  This system is a web-based 

system on a SharePoint platform.  Additionally, the Navy and Marine Corps legal 

 
505 Article 140a, UCMJ; 10 U.S.C. § 940a (2018).  Article 146a requires the Service JAGs and the SJA to 
CMC to track specific date such as:  compliance with processing goals; convictions reversed because of 
unlawful command influence (UCI) or denial of speedy trial rights; provisions within the UCMJ declared 
unconstitutional; and other administrative deficiencies (e.g., loss of a court-martial record) that led to 
appellate court reversals.  Id. 
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communities are working collaboratively on a permanent solution to design a case-

tracking and data management system that meets the needs of both Services.   

Recommendation: 

a.  Resource the expedited acquisition of a modern, secure military justice data 

collection and case management system that is compliant with statute and Department 

of Defense requirements.  This is essential to improve the efficiency of the Department 

of the Navy military justice system, mitigate the risks of legal error caused by poor case 

management, facilitate more accurate and informative responses to internal and 

external requests for data, and enable effective trend analysis.   

6.4.9 Court Reporting Technology 

The Marine Corps court reporting program has undergone numerous transitions 

and innovations over the last twelve years.  In 2007, JAD officially ended the long-

running stenography program and terminated MOS 4429 (Stenographer) in order to 

transition to voice recognition technology and address career progression and 

manpower issues associated with the 4429 MOS.506  As a result, all Marines who 

previously held the 4429 MOS were subsumed into the 4421 MOS.  The NMOS 4422 

(Court Reporter) was created to identify and train legal services specialists to be court 

reporters.  Simultaneous to these administrative changes, Marines assigned to NJS 

developed the Legal Services Court Reporter Course to train legal services specialists 

how to use voice recognition technology and closed-mask dictation to capture the 

spoken word and produce verbatim and summarized records of trial.  The court reporter 

course has since seen gradual upgrades in software and hardware capabilities, 

including the use of real-time dictation during court proceedings. 

The Department of Defense implementation of the Military Justice Act of 2016 

(MJA 16) created a requirement to provide audio recordings to interested parties with 

appropriate redactions.  Marine Corps court reporting practice at the time did not 

provide this capability.  As a result, the SJA to CMC, with recommendations from an 

 
506 Marines with the 4429 MOS attended civilian stenography school for two years and were then “fenced 
off” from B-Billet assignments, which made most of the stenographers non-competitive for promotion. 
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OAG, implemented the use of artificial intelligence assisted transcription in all Marine 

Corps courtrooms to meet the MJA 16 requirement. 

In coordination with the Navy, commercial internet services are set to be installed 

in all Navy and Marine Corps courtrooms during FY 20.  Commercial internet service 

will provide the capability needed to optimally operate artificial intelligence assisted 

transcription.  While initial reports show accurate and quality results from using artificial 

intelligence assisted transcription, a more detailed and informative assessment awaits 

additional data collection from this ongoing initiative. 

Recommendations:   

a.  Expedite appropriate waivers from information technology policies, or develop 

alternatives to the same, to implement modern court-reporting technologies and 

software to include establishing commercial “white lines” (i.e., non-secure) in 

courtrooms to facilitate the use of artificial intelligence assisted transcription. 

b.  Maintain a court reporting system capable of operating forward or in austere 

environments; consider stenographers. 

6.4.10 Courtroom Security 

The Executive Review Panel noted that physical security in Marine Corps 

courtrooms is not up to a standard comparable to civilian courtrooms, whether federal or 

state.507  The Panel’s observation is accurate and JAD has studied and implemented 

options to enhance the physical security of courtrooms with infrastructure 

improvements, assignment of security personnel and changes to policy.  Continued 

development and implementation of courtroom security initiatives are ongoing, and 

require coordination with other sections of HQMC and adjustment of Marine Corps 

funding priorities.   

In April 2016, the SJA to CMC convened an Operational Advisory Group (OAG) 

to study courtroom security issues and courses of action.  The OAG considered three 

issues on the topic:  1) Improving Courtroom Facilities; 2) Sourcing Courtroom Security 

Personnel; and 3) Standardizing Procedures for Posting Security.  The OAG noted that 

 
507 Marine Corps courtroom security procedures are informed by guidance from the Office of the Judge 
Advocate General, but that guidance is not controlling.  See JAG/CNLSCINST 5530.2D, supra note 143.  
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unlike civilian facilities, Marine Corps facilities do not employ permanent physical 

security personnel and screening procedures, or standard physical security 

infrastructure, such as access control points, cameras, or separate government and 

defense witness waiting areas.  In a survey of Marine Corps courtroom facilities, 48% 

were assessed to lack effective exterior access control and 52% lacked effective interior 

control, in addition to other shortfalls.  The OAG identified that courtroom security 

personnel falls within an installation commander’s “security force,” as that term is 

defined in the Marine Corps Physical Security Manual, with installation commanders 

having broad discretion to implement physical security.508  Standards for physical 

security personnel are also addressed by the Marine Corps Law Enforcement Manual, 

defining the role of the Provost Marshal’s Office to support trial security upon request.509  

Additionally, upgrades of courtrooms with enhanced physical security measures such as 

secure access points, screening areas, security cameras, and cypher locks for 

controlled spaces, are generally funded at the installation level based on approval of 

prioritized facilities and infrastructure projects.   

In August 2016, as a short-term solution to fund physical security infrastructure, 

the SJA to CMC approved the use of end-of-year FY 16 Sexual Assault Prevention and 

Response (SAPR) funds for courtroom security improvements.  Funds were dispersed 

based on priorities identified by the LSSS OICs.  The funding permitted some 

improvements to courtrooms with highest priority need, using a source of funding 

available specifically for military justice matters, but did not affect the installation’s 

priorities for facilities and infrastructure development.  At the Service level, priorities for 

installation funding are addressed by the Marine Installations Board (MIB) and 

Installation Advisory Groups (IAGs), but without an identified requirement, requests for 

physical security improvements generally have been a lower priority for funding.  In the 

wake of Hurricane Florence in 2018, funding priority for many infrastructure 

development projects was reduced in favor of hurricane damage repair and recovery. 

To address the issue of personnel assigned for courtroom security, in October 

2016, the SJA to CMC requested Deputy Commandant for Plans, Policies and 

 
508 U.S. MARINE CORPS, ORDER 5530.14A, MARINE CORPS PHYSICAL SECURITY PROGRAM MANUAL (June 5, 
2009). 
509 U.S. MARINE CORPS, ORDER 5580.2B, LAW ENFORCEMENT MANUAL (CH-2, Dec. 30, 2015) 
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Operations (DC PP&O) to assist with development of Marine Corps standards and 

policy to provide security for military justice proceedings through updating the Physical 

Security Manual and Law Enforcement Manual.  JAD continues to engage with PP&O 

personnel as they conduct their periodic review of these Marine Corps Orders. 

Recommendation: 

a.  Resource improved courtroom security and associated infrastructure to 

ensure trial courtrooms meet required physical security standards; regarding state-of-

the-art courtroom security requirements, consider coordinating with the U.S. Marshals 

Service. 

6.5 UNLAWFUL COMMAND INFLUENCE 

6.5.1 Command Team Training 

In accordance with the UCMJ, the Marine Corps puts commanders at the center 

of legal processes, especially the administration of military justice.  Failure to ensure 

justice is administered fairly harms the Department’s mission of providing trained and 

ready forces, and erodes the trust of the American people.  While judge advocates play 

a vital role in informing commanders’ decisions, it is commanders who make decisions 

commensurate with their authority, and it is commanders who are both responsible and 

accountable for those decisions. 

Commanders would benefit from additional training and education.  Research 

further indicates the Marine Corps can, and should, provide better oversight of the 

administration of military justice—especially in cases where commanders fall short of 

performing to standard.  Some commanders’ actions resulted in cases being dismissed 

with prejudice, overturned on appeal, or resolved in a manner that eroded public 

trust.510 

 
510 In addition to preventing UCI, the commander's central role in the military justice process requires 
education on a range of actions that can negatively influence the fair administration of justice, and thereby 
damage trust in the system.  Missteps can occur when commanders decide pre-trial confinement, or 
when they authorize searches and seizures.  MCM, supra note 148, R.C.M. 305 and 315.  Convening 
authorities can unintentionally disqualify themselves by becoming accusers, improperly handle requests 
to fund expert assistance, improperly decide post-trial matters, or engage in other activities that harm the 
process.  Id. at 601(c), 703(d), and 1110. 
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Due to a commander’s critical responsibility, unlawful command influence is an 

over-arching concern for commanders at all levels.  It undermines the fairness and 

credibility of the system and interferes with the proper administration of justice.  There is 

lawful and unlawful command influence, and clear understanding of the difference is 

imperative for commanders, judge advocates, and staffs.  Commanders, especially 

when acting as Convening and Disposition Authorities, have lawful limits on their 

actions.  Ensuring good order and discipline is within the authority of a commander.  In 

some cases, courts found commanders’ efforts to communicate their expectations of 

good order and discipline may have improperly influenced later military justice actions.  

As such, training must include case study analysis that focuses upon the specific 

commander, judge advocate, and/or staff actions that negatively impacted military 

justice administration, and thus, detracted from both good order and discipline, and 

mission readiness.   

Commanders may not fully understand their responsibilities in the impartial 

administration of military justice.511  Some data indicates commanders may not 

understand the nuance between mentoring junior commanders and creating actual or 

apparent unlawful command influence.  Additionally, the data suggests commanders 

may not understand the depth and breadth of their SJA’s responsibilities.  Like Navy 

commanders, Marine Corps commanders need to be “better educated clients,” such 

that they can fully explore all the “right questions” and better exercise their 

 
511 Commanders have two responsibilities within the military justice system:  Commanders serve a quasi-
judicial role, and commanders are charged with maintaining good order and discipline. 
 
As quasi-judicial officers, commanders have a responsibility to ensure the rights of both crime victims and 
those accused of crime are protected.  See Art. 6b, and 46, UCMJ, 10 U.S.C. §§ 806b, 846.  From the 
first allegation of misconduct to the conclusion of the post-trial process, commanders must remain 
impartial in the administration of military justice.  For example, the Code prohibits commanders who have 
more than an official interest in a case from taking an active role in that court-martial.  See Art. 22(b) and 
23(b), UCMJ, 10 U.S.C. §§ 822(b), 823(b); see also United States v. Davis, 58 M.J. 100, 102 (C.A.A.F. 
2003) (“In the performance of post-trial duties, a convening authority [the commander] acts in a ‘role . . . 
similar to that of a judicial officer’” (citations omitted).). 
 
However, this does not mean that commanders have no interest in the outcomes of cases.  Commanders 
are charged with maintaining good order and discipline.  The military justice process ensures those 
accused receive due process and that those found guilty are held appropriately accountable.  MCM, 
supra note 148, App’x 2.1, ¶ 2.1.  It is precisely because of these dual responsibilities that commanders 
must receive appropriate training on the nature and scope of a commander’s role in the military justice 
process to ensure it is applied fairly and achieves just results. 

https://uscode.house.gov/view.xhtml?req=(title:10%20section:806b%20edition:prelim)
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title10-section846&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title10-section822&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title10-section823&num=0&edition=prelim
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responsibilities to supervise and oversee the actions of their SJAs.  Marines trained to 

standard can be rewarded when they perform to standard—and held accountable when 

they fail to meet the standard.  

Convening authorities already meet annual requirements for ethics, computer 

security awareness, classified materials handling and other training; however, no annual 

legal training is required.  Training modules, derived from actual court opinions, should 

be provided to all convening authorities as a portion of annual training. 

The Marine Corps Aviation Community’s handling of accidents could provide an 

example of how to address missteps in military justice.512  If the military justice 

community were to adopt similar procedures to address missteps, it could provide 

additional opportunity to educate the force—particularly commanders—and “cultivate a 

culture of continuous learning.”513 

Effecting change requires totality of effort.  Educating the force on authority and 

responsibility, without enforcing accountability, is insufficient.  Examining cases in which 

courts found unlawful command influence could help ensure those who are entrusted 

with the authority and responsibility of leading Marines both know the standard, and get 

refreshed at a periodicity that reinforces the importance of the topic.  Once trained, 

commanders can be held accountable.  The Marine Corps owes America’s sons and 

daughters a system of military justice, executed by educated and well-informed 

commanders, that is not only just, but also perceived as just. 

Recommendations: 

a.  Deliver training on military legal matters (military justice, ethics, etc.) during 

every formal professional military education course using case studies.  

b.  Conduct annual military justice refresher training for every court-martial 

convening authority.  

 
512 In the aftermath of an aviation mishap, a safety investigation takes place.  Safety investigations can, 
within bounds, be used to examine causal and contributory factors to mishaps, and then further used to 
educate the force on mishap prevention.  In addition, the Naval Aviation Safety Center produces 
Approach magazine, which is filled with stories of near misses and tragic errors; a reader can vicariously 
experience mishaps, and envision how to prevent something similar from taking place.  Those who were 
part of a near miss often write the article that describes it. 
513 RICHARD V. SPENCER, SECRETARY OF THE NAVY YEAR 3 STRATEGIC VISION, GOALS, AND IMPLEMENTATION 
GUIDANCE, FISCAL YEARS 2020-2023, at 2 (2019). 

https://www.navy.mil/secnav/docs/SECNAV%20Strategic%20Document.pdf
https://www.navy.mil/secnav/docs/SECNAV%20Strategic%20Document.pdf
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c.  Enforce existing mechanisms to ensure commanders are held accountable 

where appropriate. 

6.5.2 Unlawful Command Influence Accountability 

Unlawful command influence violates the integrity of the military justice system.  

Commanders and judge advocates at all levels must honor and respect convening 

authorities’ independence and scrupulously refrain from, deter, and report any improper 

attempt to influence the exercise of their discretion. 

Service level accountability mechanisms exist, and can be applied to protect the 

integrity of the military justice system.  Congress already requires reporting of unlawful 

command influence, and the Marine Corps investigates and documents potential officer 

misconduct.514  Service-level investigation of any substantiated claim of unlawful 

command influence can occur as a matter of routine and the conclusions of an 

investigation can be used to initiate accountability actions.  Addressing the totality of the 

authority, responsibility, and accountability could incentivize commanders to better 

execute their central role in the military justice system. 

Recommendation: 

a.  Provide all General Officers, commanders, and judge advocates clear, 

current, and consistent guidance and training on what constitutes unlawful command 

influence.  The training must incorporate the important lessons to be learned from 

recent and selected past case law, particularly emphasizing convening authorities’ 

independence.  At the same time, commanders must be encouraged by this training to 

exert lawful influence over their commands in the interest of maintaining good order and 

discipline. 

 
514 Article 146a, UCMJ, 10 U.S.C. § 946a (2018), requires the SJA to CMC to report annually to the 
Senate and House Committees on Armed Services, the Secretary of Defense, and the Secretary of the 
Navy the facts and circumstances in which a special or general court-martial was reversed because of 
command influence. 

https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title10-section946a&num=0&edition=prelim
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7. APPENDICES 

7.1 SUMMARY OF NAVY RECOMMENDATIONS 

7.1.1 Culture 

1. Issue governing principles for the JAG Corps that establish and emphasize the 

judge advocate’s status as both Naval Officer and attorney. Reinforce these principles 

through accessions training, each career education and training opportunity, prior to 

milestone assignments and promotions and generally throughout a judge advocate’s 

career.  

2. Expand the portion of JAG officer accessions from the Law Education Program 

(LEP) and In-Service Procurement Program (IPP) to both expand the size of the JAG 

Corps as required and develop an expanded cadre of judge advocates with Fleet 

perspective. 

3. Determine resources necessary to provide in-residence professional military 

education, in addition to advanced legal education, and deliver a plan to execute 

accordingly. 

4. Leverage modern training techniques to include practical application through 

simulations and exercises for the purpose of developing skills, maintaining proficiency, 

as well as team building for both generalist and litigation personnel. 

5. Sustain efforts in national security law, command advice, administrative law, 

legal assistance and claims that support naval operations and Sailors.  Effectively 

communicate the need for, and value of, these missions to the entire JAG Corps 

organization. 

6. Develop a formal, repeatable and continuous process to assess the 

effectiveness of all aspects of the Navy JAG Corps’ legal practice, to include OJAG 

headquarters, staff judge advocates, Naval Justice School and the judiciary, and codify 

that process in a formal instruction.  This self-assessment program must be founded on 

clear identification of Navy requirements, determination of whether the JAG Corps is 

meeting those requirements, identification of standards used to measure success, and 

employment of effective processes to share lessons across the legal community.  
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Coordinate with the Navy Inspector General to review the Commanding General 

Inspection Program (CGIP) administered by the Inspector General of the Marine Corps 

(IGMC) for the functional area of Legal Administration and apply it to the Navy JAG 

Corps. 

7.  Improve the JAG Corps Professional Responsibility program to provide 

regular and proactive dissemination of lessons learned, including the use of case 

studies of recent and selected past disciplinary actions and “near misses.” Consistent 

with the Privacy Act, provide information on matters leading to corrective actions and 

the publication of JAG and Rules Counsel ethics opinions.  Coordinate with Naval 

Education and Training Command to incorporate lessons into judge advocate pipeline 

training as well as annual Professional Responsibility training for the JAG Corps. 

8. Collaborate with the American Bar Association, State Bars, and the Armed 

Services to identify best practices for professional responsibility rules and processes.   

9.  Establish a formal process to consult recipients of OJAG support, to include 

external agencies such as those sections of the Department of Justice that represent 

the DON in litigation for matters under the cognizance of JAG, to ensure continuous 

evaluation of OJAG performance.    

7.1.2 Organization 

10. Provide the Secretary and Service Chiefs clear guidance regarding 

appropriate roles and responsibilities of JAG and DJAG in providing information and 

advice to DON principal officials. 

11. Provide the results of the Center for Naval Analyses (CNA) study to the 

Secretary and Service Chiefs along with a detailed recommendation on organizational 

changes to improve lines of authority,  responsibility and accountability.   

12. Pending completion of the CNA report, consider creating and resourcing an 

active duty Navy Flag billet to independently serve as CNLSC. 

13. Review Navy AJAG billets to determine whether the breadth and scope of 

these senior JAG Corps leadership positions warrant assignment of active duty RDMLs 

(O-7).  If warranted, develop a legislative proposal to amend 10 U.S.C. § 8089 and 
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create permanent active Flag AJAG billets.   In the alternative, support reinstatement of 

retired pay authority for AJAGs who retire at the rank of Rear Admiral (Lower Half) or 

Brigadier General.   

14. Review the existing relationships between Chief of Staff-RLSO and TCAP, as 

well as Chief of Staff-DSO and DCAP, to ensure that they are properly aligned and 

focused on delivering efficient and effective legal services to the Fleet through their 

RLSO and DSO organizations. 

15. Request CNA evaluate how judge advocates assigned to the SECNAV and 

CNO personal staffs, and the legal opinions and advice they provide, are overseen to 

ensure that the JAG, the SJA to CMC, and General Counsel remain the final approval 

authorities on advice provided to the DON’s most senior leaders.    

16. Evaluate the Marine Corps Judge Advocate Board process (MCJAB) and 

propose a similar Navy organization. 

17. Assess overall NLSC alignment with Navy and Fleet priorities and issue a 

NLSC strategy document that redirects and reorients NLSC commands in line with 

governing principles established by recommendation 4.2.1.a. 

18. Consider an organizational change to reestablish Trial Service Offices 

(TSOs) in order to achieve the single mission focus of providing court-martial 

prosecution services.  In the planning process, address the resulting organizational and 

resourcing effects on ashore SJA offices, legal services to Sailors and their families, 

Victims’ Legal Counsel, the First Tour Judge Advocate program, and impact to 

command opportunities. 

19. Coordinate the reestablishment of TSOs with alignment of Region SJA billets 

to the applicable Region Commanders, and alignment of other SJA billets to their 

respective commanders. 

20. Develop specific professional qualifications, to include minimum experience, 

and training requirements for Region SJAs, given their role in the Navy’s general courts-

martial practice.  
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